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BOOK REVIEWS 

Freedom of Speech. By Zechariah Chafee, Jr. New York: Harcourt. 
Brace & Howe. 1920. pp. vii, 431. 

Here is the legal record of what has been done to civil liberties in this country, 
during and since the war, by federal and state statutes and decisions, by raids, in- 
quisitions and deportations, by legislative expulsions. The only thing lacking is a 
discussion of the I. W. W. cases, which are now by decision of the Illinois Ap- 
pellate Court purely Espionage and Draft Act cases. 

It is a dark record. "One by one the right of freedom of speech, the right 
of assembly, the right to petition, the right to protection against unreasonable 
searches and seizures, the right against arbitrary arrest, the right to a fair trial, 
the hatred of spies, the principle that guilt is personal, the principle that punishment 
should bear some proportion to the offense, had been sacrificed and ignored." And 
now the majority decision of the Supreme Court in the Milwaukee Leader Case 1 
makes freedom of the press a legend. 

This record Professor Chafee assesses against the historic background of 
constitutional guarantees, in the "endeavor to work out the fundamental prin- 
ciples of the whole subject." Hence we have not merely a work of legal ref- 
erence, but a discussion of public policy, of vital and general interest. The basic 
point of view is the social necessity of free speech. The individual right to ut- 
terance is not the determining factor, but the "social interest in progress and the 
attainment and dissemination of truth." It is this pursuit of the social interest, 
in complete devotion to that spirit of ordered freedom which is the driving force 
in the constitutional development of the Anglo-Saxons, that gives distinction to 
the work. Its conclusions concerning the legality of recent administrative acts, 
the constitutionality of existing legislation, and the social wisdom of current 
attitudes relating to civil liberties, coming from one who has "no sympathy 
myself with the views of most of the men who have been imprisoned since the 
war began for speaking out" constitute some much needed evidence for the 
social worth of the liberal mind. 

These conclusions inevitably contain a serious challenge to the legal profession 
If they are correct, and if the acts and policies with which they disagree go on 
unchecked, then the democratic state is being destroyed before our eyes, and 
radical minorities are left with no constitutional means of advocating change. 
In such a situation, where have the rest of us any better right to look for the 
defense of the common interest in ordered freedom than to the sworn defenders 
of that interest? Are there enough of them of public spirit and social mind to 
save the democratic state? How many who agree with Professor Chafee's con- 
clusion that illegal search and seizure was a common factor in recent raids by 
the Department of Justice and local agencies will join in the effort to bring to 
justice those who authorized and conducted these raids? 

Professor Chafee points out that there is need for determining to what extent 
the Federal Bench is an appanage of the Department of Justice. Will the legal 
profession carry out such an enquiry? With a few shining exceptions the record 
of the District Courts in Espionage Act cases, cited by Professor Chafee, seems 
at this distance an astonishing combination of ignorance, prejudice and passion. 

1 United States ex rel. Milwaukee Social Democratic Pub. Co. v. Burleson 
(1921). 41 Sup. Ct. 352. 
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Obviously we have no right to expect judges to make good all the deficiencies of 
legislators and electorate and to be super-guardians of freedom and morality. 
But we have a right to expect that no member of the judiciary will accentuate 
the tendency in times of war or economic change to turn the processes of justice 
into the lynch law of passion or vulgarly voice the meaner mind of the populace ; 
to expect also that the judiciary will not gratuitously undertake to enforce 
"what they believe to be the unexpressed legislative will" in the direction of 
still further restrictions of constitutional guarantees. We have even a right 
to expect that the bench, in times when the jury system is no protection against 
injustice, will interpose between the temporary madness of the common mind 
and its victim the established conclusions of the people in their calmer moods. 

In all discussions of free speech, the moot point is where may the govern- 
ment step in. Hence Professor Chafee's "main purpose is to make clear from 
many different angles just where I believe that point to lie." What is the result? 
"It is fixed close to the point where words will give rise to unlawful acts." But 
how close? It is drawn "back of the point where overt acts of injury to the state 
occur, but not far from that point." But how far? Professor Chafee is content 
for a while to let Justice Holmes answer the question in the unanimous decision 
in Schcnck v. United States: 2 

"The question in every case is whether the words used are used in such cir- 
cumstances and are of such a nature as to create a clear and present danger that 
they will bring about the substantive evils that Congress has a right to prevent." 

Professor Chafee accepts this "clear and present danger" test "as marking the 
true limit of governmental interference with speech and writing under our 
constitution"; he holds that it should "serve as a guiding principle in the future". 
But this test does not make clear the point at which the government should limit 
speech. A "clear and present danger" is a shifting point concerning whose loca- 
tion the Supreme Court has been unable to agree since the Debs Case, 3 and in 
that case Professor Chafee is not willing to put it in the same place as Justice 
Holmes who wrote the test. The Abrams Case 4 shows clearly that the formula- 
tion of this test has not, as Professor Chafee thought it had, "made impossible 
the punishment of words for their remote bad tendency", and has not eliminated 
the liberty-destroying doctrine of inferential or constructive intent. Since then 
the majority decision of the Supreme Court upholds one of the most restrictive 
state sedition laws (Minnesota) and sends a man to prison for a year for saying 
that if wealth were conscripted on the same basis as young men the war would 
not last twenty-four hours. 5 

It is thus plain that "the clear and present danger test" is a broken reed on 
which to lean; indeed Professor Chafee finally admits that it has not made 
"freedom of speech secure" and looks for relief to Congress. What then is the 
point of permissible government interference with speech? In discussing deporta- 
tions Professor Chafee contends for objective tests of criminality, for evidence 
that the five senses can handle. Here we are getting onto solid ground. Justice 
Holmes is commended because he "draws the boundary line very close to the 
test of incitement at common law." But why not stand squarely on the criminal 
law tests of incitement and solicitation? Here are objective standards, and the 
point of government interference becomes clear. 

It would seem also that this attitude is required by Professor Chafee's basic 

2 (1919) 249 U. S. 47, 52, 39 Sup. Ct. 247. 
'Debs v. United States (1919) 249 U. S. 211, 39 Sup. Ct. 252. 
'Abrams v. United States (1919) 250 U. S. 616, 40 Sup. Ct. 17. 
'Gilbert v. Minnesota (1920) 41 Sup. Ct. 125. 
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position as to the social interest in free speech. He recognizes that the free 
speech issue today is at bottom not political but economic. "It is simply a 
choice of two economic systems and we have got to have that controversy dis- 
cussed if we are going to decide it rightly." Yet the Espionage Act was used 
almost exclusively against economic dissenters, the state sedition and criminal 
syndicalism laws are aimed mainly at economic heretics and remain to be used 
against them. They are a weapon in the economic struggle, unnecessary and 
therefore unused while depression gives economic power to the possessors, to be 
wielded when returning prosperity gives protesting and propertyless producers 
courage and ability to seek a changed economic system. In that situation, in the 
light of recent Supreme Court decisions in labor cases, with a majority opinion 
on record that identifies an appeal to "put down capitalism" with an appeal to 
"put down by force the government of the United States"," it is evident that very 
much less than the minimum amount of discussion necessary for the public to 
find its way between the claims of the contending economic systems would con- 
stitute "a clear and present danger." 

It is noticeable that when Professor Chafee moves among the almost in- 
credible facts of the deportation cases, his demand for objective tests of crimin- 
ality becomes stronger. He even says "let us limit punishment to overt acts." 
Certainly the closer to overt acts we draw the line of government interference 
with speech, the less likelihood there is of injustice and of suppressing discus- 
sion invaluable to the social interest, and by a strange but historically demonstrated 
paradox the less likelihood also of having finally to deal with overt acts. But to 
draw this line accurately, in the present free speech issue, which turns about the 
relation between the advocacy of economic change and overt acts against the 
government, those who interpret the law must know the facts of the economic 
situation. Such contact with facts always humanizes and socializes the law. Mean- 
time we have upon our books legislation restricting freedom of speech, and an 
attitude of repression, unknown since the infamous but expiated Alien and Sedi- 
tion Acts, and the economic struggle grows daily more acute. 

Harry F. Ward 
Union Theological Seminary 



International Law and the World War. By James Wilford Garner. 
New York: Loncmans, Green & Co. 1920. Vol. I, pp. xviii, 524; Vol. II, pp. 
xii, 534. 

This work is one of the series of Contributions to International Law and 
Diplomacy, edited by the late Professor Oppenheim of the University of Cambridge. 

These two volumes of more than five hundred pages each are divided into thirty- 
eight chapters and five hundred and ninety-five sections. The chapters, some of 
which have for the most part been printed in the American Journal of International 
Law, cover such matters as the status of international law at the outbreak of the 
war, treatment of enemy diplomatic and consular representatives, of enemy aliens, 
of enemy merchant vessels in port, transfers to neutral flags, trade and intercourse, 
instruments of war, hostages, devastation, submarine warfare, defensively armed 
merchant vessels, bombardments, aerial warfare, Geneva Convention, prisoners, 
military government, contributions, fines, and the like, deportation, neutralization, 
destruction of merchant vessels, contraband, continuous voyage blockades, mails, 
exportation of arms, effect of the war on international law,a nd the outlook for the 
future. More than one chapter is given to some of the above topics. This is a 
large field even for two bulky volumes. 

' Abrams v. United States (1919) 250 U. S. 616, 620, 40 Sup. Ct. 17. 



